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Bt{qf+qTwftv-qTMr + q+dvRlvg Btn{at qIIWWTIrq vfl WTf@TfiqttV,iN TIll TVR

qf§mft qFwftvqqwlqftwr w+qqqqaqt v$a &'q©Tfbeimtv %fqT&@ mm iI

Any person aggrieved by this Order-in-Appeal may file an appeal or revision appHcadon,
as the one may be against such order, to the appropriate authority hl the following waV.

vnavr6n%rlqfWr ql+qq:-

Revision application to Government of India:

(1) htPr©qrqqq{vvqf©fhFI,1994#t%rqvvTqt+qvTvqq TPRa bRI\+Yn HErr =a

aq-wrc + yqq qrq6 + +oh !qftwr qrqqr SIgh Tfq4, vm wvrt, fqv{qrqq, nvq fqvnr,
+=ft liRR, qtqqfhl vm, fVqTPt, q{ft®ft: rrooor=R=RqFftTrfb :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision '

Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 1 10 OO I under Section 3588 of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) Qf Section-
35 ibid

(q) vfl Tm§t 6TH% wat vqqdt€rfm VII+f#a w€KiHqr WV%WTt tnfM
WTHrHtwtwTRrN+wq+qTtgqwt+,vrfiM T©mnTrwTH+qT%q€f%aqr@T++

!nf#a WKrm+8Tr© qtsWTbaar d 81

In case of any loss of goods where the loss occur in transit from a factory to a
or to another factory or from one warehouse to another during the course of
of the goods in a warehouse or in storage whether in a factory or in a

VT§r f+tft u? vr 9l8 +Mf+vvrR ww wg§ifRf+qhr+@Bibr V©q{VTV qT

®INqq+-r%Ria%qWi8t + WHa%qTBfbarTy n ytw tf+MIx tI
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In case of rebate of duty of excise on goods exported to anY countrY or terrltoIY
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India;

(Tr) gIt qItil%r=-T©Tqf+uf#rTvrtT bw (Mrm VTr =&)f©lfvf#nwnqTV tFI

In ' case of goods exported outside India export to Nepal or Bhutan, without
pdyment: of duty.

(Er) +fh{WVRq#©Wqq wtb WITH bfavqtvlahfMgm =itT{e3itR&WtqT qt Vr
urn vfMNr bEaTIbh WTIdl, wftv%nu wft7.qtvqqnvrvH+fM qftfhm (+ 2). 1998 grtIT

109 KITfqlB f#IT TTq€rl

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisiod£ of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 109
of the Finance (No.2) Act, 1998.

(2) bfb www qM (wttTr) fhHinrgt, 2001 # fhm 9 # #niv fif+f?97vq Item R-8 + qt

vfhft +, tfq7wtw ii vfl wt©tfq7f+qbr tfhtvrw+ft©q+dITtw v+ wft© qtqr#tqt-qtvfDft
iT vr%gfqv qqmfbn vrTrqTfiq w%vrq vrml %rt@r qfbf+#qt€ uru 35qtf+8fft7 qt %
yTdm beT iT vrq agn-6 Vmn#tVft$ft8+tqTfjql

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 200 1 within 3 months from the date on
which the order sought to be appealed against is communicated and' shall be

accompanied by two copies. each of the OIC) and Order-In-Appeal. It sh6ulcl also be
accompanied by a copy of TR-6 C:haman ' evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) ftfhm©TRqVbVrq dE-f+mt6q VB vr©@nna©t%v#=t@rt200/-©vvrvT7a
qTq'e,Mq§Yttv7t6+vqvr@+@rqr8'ntrooo/- a©+!vvT7#vrql

The revision applic4tion shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs. 1,000/- where the amount involved
is more than Rupees One Lac.

fhIT RM, hfbr:wTqqT@=H§qTqt qql'ny qlqlfB+<ul %vfl 3Fftv:-
Appeal to Custom, Excise, & Service Tui Appellate Tribunal.

(1) hfkr KTm qJWWf&fhM, 1944 # Trtr 35-a/35-q + +,ph,-

Under Section -35B/ 35E of CEA, 1944 an appeal lies to :_

(2) ©6WU V&'+q+qVTq©W#gwn#twftv,wft©thqw&+fM TvR Mr wart
gm Wt +mR wftdkr qRrTf&Har (ftlltz) #t qftrT aghr =ftfbFT, H€TVT gTR + 2„d qRTr, <gIna
VFr, WTtW, FtIUtqFK, ©6TRBnT-3800041

To the west regional bench of Customs1 Excise & Service Tax Appellate Tribunal
(C;ESTAT) at 2"'Uloor, Bahumali Bhawanl Asarwa, Girdhar Nagar, Ahmedabad: 380004
In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
prescribed under Rule 6 of Centrd Excise(Appeal) Rules1 2001 and shall be

at least should be accompanied by a fee of Rs. 1,000/-
where amount of duty / penalty / demand / refund is

to 50 Lac and above 50 Lac respectively in the form of 8rogsed bank
of Asstt. Registar of a branch of any nominate public sector bank of the

the bench of anY nominate public sector bank of the place where the bench
Tribunal is situated.

.S

mpanied against (one which
,000/- and Rs.10,000/

E5 Lac, 5 Lac
favour

Ie where
t the
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(3) qfiqvwtqr tq{qgwtqR mmu+w 8mjdvaqqgaqw h fRq=Rw6r VT,ITa al$
aTt RW vrmqTMRT Tq#8tgT#@R@rq#Trf tTq+#$rqqqrRqR qqlag pq lqlfB.+(ul

=itv%wftvnh€hw6N#tTFwMfMvrmg I

In case of the order covers a number of order-in-Origklal, fee for each o.I.o
should be paid in the aforesaid manner notwithstmlding the fact that the one appeal to
the Appellant Tribunal or the one application to the Central Govt. As the case may be1

is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. 100/- for each.

(4) qwn@ WV qitfhrv1970qqr Hbv#tglqHt-rb#mfa{Rufft7f%v©!rH3nmq©t
WIgqTtqTwrTfbrftfMbmyTfBqr++wtw++vaq#tvqvf#nv6.50q+qr@rqrgq ql+6fbha
@n8mqTfiIT I

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) qqqtr#tf#vvHimt =Rf+hmm+n+fhHt#tqtI$twnqFrfVr fbrT vnr %:adM
gIgi #thr©qr€qqr©q+tqTql wftdhqnTfBqwr (qHffqf#) f+m, 1982 +fqfevel

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) tfknqrqt.#hruwqqqr@R++qT@ wftTfhamTfBqwr (fR+z)R#VftWftghbgma+
q&MRT (Demand) v++ (Penalty) qr 10% if WiT qTTT qR4Tf %I §Tqtt%, gfeMeT $ gTr 10

qTB VIV iI (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of
the Finance Act, 1994)

Mr inK erv-FaireqPR battFta, WTftV tnT qM #F gbr (Duty Demanded) I

( 1) dr (Section) 1:LD bT@ ftHtfte tTM
(2) fhnTmhT&#fta4ttTf§bC
(3) tqqahftafhra%fhrq6#u®brvfirl

q€tgqqr'#fB7wftv’1 %+xf vqr#tga7r tq WilV’VTf&VW+hfav Wwf @nfU
Tvr {I

For ul appeal to be fildd before the CESTAT, 10% of the Duty & Penalty confirmed
by the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not-exceed Rs.IO Crores. It may be noted that the pre-deposit is a
mahdatory conditIon for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994).

Under Cenb'al Excise and Service Tax, “Duty demanded” shall include:

(i)

(ii)

(iii)

unount determined under Section 11 D;
mnount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) SV ©TtqTbVR9rm'nfbhwr%wr©q§YT©qqqr T©n®Kfqdiv§zt #hr BuTnl
q-,I, br0% !,mmn,hWY%qd@TflMd 8aq WRiT 10% W VT#tvr wWiI

In view of above2 an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded wjeqJutY or dutY and penaltY are in dispute
or penalty, where penalty alone is Fa
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ORDER IN APPEAL

M/s. Jay Presewations Pvt Ltd., 15-16, Manipushpa Housing Society, Thaltej,

Ahmedabad-380054 (hereinafter referred to as ' the appellant’i have filed the present

appeal against the Order-in-Original No. GST-06/D-VI/O&A/546//Jay Prev/AM/2022-23

dated 27.01.2023, (in short ' impugned ordeR passed by the Assistant Commissioner,

Central GST, Division-VI, Ahmedabad North (hereinafter referred to as ' the adjudicating

authorityl . The appellant were engaged in providing taxable service' without obtaining

Service Tax Registration.

2. The facts of the case, in brief, are that on the basis of the data received from the

Central Board of Direct Taxes (CBDT) for the F.Y. 2015-16, it was noticed that the appellant
in the ITR/Form-26AS has shown the service income on which no service tax was

discharged. Letters were, therefore, issued to the appellant to explain the reasons- for non-

payment of tax and to provide certified documentary evidences for the period. The

appellant neither provided any documents nor submitted any reply justifying the non-
payment of service tax on such receipts. The detail of the income is as under;

Table-A

F.Y,

2015-16

Sale of service as

per nR/Form 26AS
44,46,073/-

Service
tax rate

14%

Service tax

payable
6, 18,679/

2.1 A Show Cause Notice (SCN) No. CGST-06/04-r055/O&A/Jay Prev/2020-202r dated

24.03.2021 was therefore issued to the appellant proposing recovery of service tax

amount of Rs.6,18,679/- along with interest under Section 73(1) and Section 75 of the

Finance Act, 1994, respectively. Imposition of penalties under Section 77(1), Section 77(2)

and Section 78 of the Finance Act, 1994 were also proposed.

2.2 The said SCN was adjudicated vide the impugned order, wherein the service tdx

demand of Rs.6,18,679/- was confirmed alongwith interest. Penalty of Rs.6,18,679/- under

Section 78 and penalty of Rs.10,000/- was also imposed under Section 77(1) of the F.A.,

1994

3. Being aggrieved with the impugned order passed by the adjudicating authority,

the appellant preferred the present appeal on the grounds elaborated below:-

> The appellant are having TRN No Registration Number AABCJ3587FSEOOI for

warehouse situated at Plot No.114/57 AT and PO Chandisar Pvt Ltd Chandisdr,

Palanpur, Banaskantha Ahmedabad -385001 and are engaged in the activity of
storage of agriculture produces. Since the service of storage and warehousinq of
agriculture produce is not taxable as per provision of sub-clause d(v) of section

66D of the Finance Act, appellant had not registered itself with service tax

department.

> The appellant in respl

letter dated lq/04/gC
income tax return for\

cause notice has given its response vide

necessary documents such as copy of

'of sales ledger along with sample Invoices
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issued during F.Y. 2015- 16 and copy of audited financial statement for F.Y. 2015-

16 in support of its claim that the service provided during the F.Y. 2015-16 was of

storage and warehousing of agriculture produces and same is not regarded as

taxable service in purview. of provision-of section 66D(d)(v) of Finance Act, 1994

Copy of samp16 invoices were also submitted but the adjudicating authority

without verifying details mentioned in invoices and without seeking any further

clarification has passed an order in . original and held that the appellant had

provided taxable service during F.Y. 2015-16 and thereby confirm the demand of

service tax liabilities of Rs. 6,18,679/- on qfoss turnover of Rs. 44,46,073.

> The .adjudicating authority failed to consider the. fact on the basis of sample

invoices submitted by your appellant in response to the show cause notice that
your appellant had provided service of warehousing of aqriculture produces only

and no further process was carried out by the appellant on such agriculture

produces, since as per invoices the appellant had charged rent from its customer

for warehousing their agriculture produces and no amount had been charqed for

carrying out any process on such agriculture produces.

> Acljudicatinq authority has erred in law by treating service of wdrehousinq of

aql-icultul-e produces as taxable service even though same is not taxable as peI

provision of section 66D(d)(v) of Finance Act, 1994. Hence the impugned ordel

may be set-aside.

4. Personal hearjnq in thd matter was held on 22.11.2023, through virtual mode. .Shri

Nil'av Patel, Chartered Accountant appeared on behalf of the appellant. He reiterated the

submissions made in the Appeal Memorandum. He submitted that the appellant is

providing warehousinq services for agricultural produce which is covered under serial no.

(cI)(v) of the negative list provided 'in Section 66D of the Finance Act, 1994. He requested

two days time .to make additional submissions.

4.1 The appellant in the additional written submissions filed on 23.11.2023 altached

ledgers of Warehousing Income, Sample Invoices and a copy of OIO No.GST-06/D-

VI/O& A/32/Jay/VI<M/2023-24 ddted 17.07.2023 passed in their own case coverinq
demand for the subsequent F.Y. 2016-17.

5. . 1 have carefully gone through the facts of the case, the impuqned order passed by

the adjudicating authority, submissions made by the appellant in the appeal

memorandum1 subl+\issibns made during personal hearing as well as those made in the
additional written submissions dated 23.11.2023. The issue to be decided in the present

appeal is ds to whether the' service tax demand of Rs.6,18,679/- a]onqwith interest and

penalties, confirmed in the impugned Ol-del- passed by the adjudicating authoritYl in the

facts and circumstances of the case, is legal and proper or otherwise?

The demand pertains to the period F.Y. 2015-16.

5.1 It is observed that as per the ledqers submitted by the appellant, they have
client in respect of the)f Rs.44,46,073/-)Id storage ren a©flQreceive

%;;CEHr

ing charges collectedwarehousing services provided. They' also Pl
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from various masala vendors for storing the agricultural produce like chilies, peanuts in

cold storaqe warehouse.

5.2 1 find that storage of warehousing of agricultural produce is covered under

negative list under clause (d) (v) of Section 66D. The same is reproduced below;

(d)

V)

services relating to agriculture or agricultural produce by way of–

agricultural operations directly related to production of any agt-iculturat produce
including cultivation, harvesting, threshing, plant protection or [ * * * ]
testing,

(ii)

(iii)

supply of farm labour;

processes carried out at an agricultural fawn including tending, pruning1 cutting1

harvesting, drying, cleaning, trimming, sun drying, fumigaUng1 curincjr sorangf
grading, cooling or bulk packaging and such like operations which do not alter
the essential characteristics of agricultural produce but make it only marketable
for the primary market,

(iV) renting or leasing of agro machinery or vacant land with or without a structure
incidental to its use,

(V) loading, unloading, packing, storage or warehousing of agricultural
produce;

(vi) agricuttura! extension services;

(VIi) sewices by any Agricultural Produce Marketing Committee or Board or setvices

provided by a commission agent for sale or purchase of agricultural produce

It is observed that the entire demand has been raised on the income of Rs

44,46,073/-, which pertains to the warehousinq rent received by the appellant during the
F.Y. 2015-16 for warehousing of agricultural produce. FurtherI it is also noticed thdt for

the demand on similar income received by the appellant in subsequent period i.e. F.y

2016-17, the adjudicating authority has dropped the demand considering the said servit...b

as exempted sbrvice being covered under negdtive list. I find that the department cdnnot

take a divergent view on same issue for different period.

6' In view of the above discussion, I set-aside the impugned order confirming the
service tax demand of Rs.6,18,679/- alongwith interest and penalties and allow the
appeal filed by the appellant.

7. 3rfkmaf nu@f#tq{wfhmfMtr aMrVd6++RqT„nTT81
The appeal filed by the appellant stands disposed off in ab6ve terms, a

(vr++ $1)

@rtd ( T+m)

Date: 26 11.2023
Attested

*M
(\©TTrqt)
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To

M/s. Jay PI'eservations Pvt Ltd.1

15-16, Manipushpa Housinq Society/
Thaltej, Ahmedabad-380054

Appelldnt

The Assistant Commissioner
CGST, Division-VI,
Ahmedabad North

Respondent

Com[ to:

1

2

3.

4

Z

The Principal Chief Commissionerl Central (,STr Ahmedabad Zone
The Commissioner, CGST, Ahmedabad North

!::\As Fistant Co“'"'issior'er (System), CGST Appeals, Ah,„,d,b,d (f., ,pI,.,di„q th,

Jhe Assistant Commissioner, CGST Division_vII1 Ahmedabdd North
Guard File.
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